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I. Her LIEEL exhibited || and alſo of three Mid- 
againſt him for Io. wives who examin'd 
„ Mrs. Weld. | 
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REPLICATI ON. | 5 POSITIONS of ſeveral 
Noble Perſons, relating 
to this Cauſe. 


III. CERTITICATEsS of 
Abrabam Dickens Eſqʒhis 
Majeſty's Serjeant-Sur- || V. The SENTENCE Pro- 
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As Es like that which is exa- 
minded in the following Pages, 
have met with ſo good a recep- 

tion from the Publicł, that 1 do 
not think it neceſſary to beſpeak their Fa. 
vour here. But ſhall, on the contrary, em- 
ploy my Preface in removing certain Objec- 
tions raiſed againſt Treatiſes of this nature; 
and which ſometimes carry with them im- 
putations on the Judgments and Morals of 9 
thoſe, who are known to peruſe them. Mg 1 
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Affectation of Modeſty is ſometimes almoſt 
as great a Fault, as the Contempt of it; yet 
this Afectation it is which ſo often deceives 

the World in their Opinions, and not ſel. 
dom even impoles on thoſe who practiſe it, 
in their Sentiments of themſelves. Hence 
it is, that a cenſorious Party reflect on Wri. 
tings of this ſort, as if they treſpaſs'd upon 
Decency, and were never read but from a 
Wantonneſs of Inclination. I ſhall not be 
ſo uncharitable as to ſay, that there are of 
his Party who would ſtart at Words, and 
not boggle at Things. But this 1 may 
obſerve, that Pieces of this Caſt may be 
wricten without offending the moſt exact 
Decorum ; and conſequently be read, with- 
out ſullying the chaſteſt Mind. | 


Matrimony is found, by the Experience 
of moſt Men, to be an Affair of the greateſt 
weight; and the Ladies, if we may credit 
themſclves, do not find the Load on their 
own ſide more eaſy. The Secrets of the 
_ Marriage-Bed very often are the Source of 
thoſe Inquietudes, which render both ſides 


_ unhappy. If therefore, in any ſuch Caſes, 
| the 
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this made, occaſioned ſeveral learned Diſ- 


PRE FACE. 
the Law of God and the Land may void 
the Bonds, certainly it is an Eaſe to both, 
and an Injury to none; but if Things be is 
that they admit no Remedy, it ſeems proper 
that the Parties ſhould know it; and by 
making the beſt of a bad Bargain, drag on 
the Chain of Wedlock as well as they can. 

The want of full and direct Treatiſes to 
this Point hath occaſion'd many and fatal 
Diſtractions in Mens Sentiments relating 
thereto. HENRT the Eighth, when he 
firſt entertain'd Scruples, as to the Lawful- 
neſs of his Match with his Brother's Widow, 


found nothing written on that Head, which 
could in any degree ſettle, even his own. 
Judgment as to the Legality of the Matter. 


In order therefore, to be ſettled in a Point, 


which fo nearly concern'd him and his Po- 


ſterity, he put himſelf to vaſt Expences in 
ſoll citing the Court of Rome, then the ſole 
Dittator in Caſes of Conſcience; and when he 
found that ineffectual, ſent to all the Uni- 


verſities in Europe: which, if no ſiniſter 


Practices were made uſe of in procuring, 
their Opinions, was undoubtediy a very 
prudent Method. The Eclat, therefore, that 


| qui- | 


vi PREPFA oy! 
quiſit ions to be written on the nature of 
the Divine Laws, and how far they were 
to be diſpens'd with in relation to Mar- 


riages amongſt * nearly related. 


Princes ſtand in ſo full a Point of Light, 
that every thing relating to them is fancy'd 
a publick Concern; and either from Intereſt 
or Pique comes to be conſider'd accor- 
dinlgy. So it happen'd, in this Caſe, 
many. Books were publith'd on one Side 
and t'other, that the u hole of what could 
be ſaid in relation to Marriage ſeem'd ut- 
terly exhauſted: nay, even the legal Doc- 
trine of Divorce, as it ſprung from the 
main Qneſtion, was accurately handled ; 
and yet when another Royal Caſe came to 
be talk'd of, a new Field of Enquiry was 
open'd, which afforded as much room for 
Argument as the other; tho? leſs Certainty 
8 in their Concluſions. 


I mean the Caſe of King 0 HARLES 
the Second and his Queen Catherine; the 
Point then debated was, Whether a Woman 

naturally barren could, according to the 


Laws of Nature, contract Matrimony? This 
2k Ts was 


IE”, PREFACE. vii 
Fas look'd on as the Converſe of the fol- 
lowing Caſe; and the Reaſonings made uſt 
of in the Enquiries relating to it turn 
chiefly upon this Topic. That Sterility in 
either Sex deſtroy ing the End of Marriage, 
the Forms of bringing the Parties together 
as Man and Wife ought not ro be conſi- 
der'd, but the Contract be look'd on as 
void, ſince it could not have that Fruit 
proceed from it for which it was intended. 
Whether any Diſquiſitions on this Head 
were then publiſh'd, or whether they were 
confin'd only to Diſcourſe, which frequently 
rolls on what relates to Princes, I cannot 
determine- "Two Diſſertations have been 
of late *Years publiſh'd, and ſaid to have 
then fallen from the Pen of a great Divine, 
at the Requeſt of that Prince's Miniſter, one, 
which expreſſly treats this Query, and the 
other containing ſome Thoughts on Poly. 
gamy, which, as is common enough on ſuch 
Occaſions, came in as a ſecondary Diſpute. 
Whither thoſe Papers really belong to the 
Perſon whoſe Name they bear, I cannot 
take upon me to ſay : but 'tis certain, that 
ſpeaking, of what was ſaid on theſe very 
Aeads, in the Hiſtory of thoſe Times, he 
wy calls 
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calls ſuch Arguments a Scandal to the 
om Name. 


f There is very e doubt to be made 
that King CHARLES would have been 
well pleaſed to have had his Marriage diſ- 
ſoly'd; yer, when theſe Diſcourſes on the 
A of the Queen were mentioned, 
be entirely relinquiſn'd that Point, by de- 
claring himſelf ſatisfy'd of her having been 
once with Child. Yet, apprehending the 
Laus of the ingdom ſufficient to ſupport 
him in a Divorce, he gave way, to that; 
and when a Bill was brought into . 
ment for diſſolving the Marriage of Lord 
Roo, he ſeem'd to look on it as a Prece- 
dent, and encouraged it all he could. The 
Date of York, therefore, who. conſider'd it 
in the ſame Light, dppos'd it as warmly; ; 
and ſo, many long and learned Arguments, 
with reſpect to Matrimonial Laws, came to 
be made publi: k, and the Laws of the Land 


Explain'd in relation thereto. 


* appears, therefore, from chile OM 
r Diſcourſes of « nature like this are 


E 5 54 uſeful, ſince they ſerve to ſettle 
5 People's 


ED 


points, w 
| Mes but often that of others; and 
ſometimes (as in the Caſes we have men- 
tion'd) even Society itſelf. It may, per- 
haps, be objected, that when People feel 
Scruples of this nature in th emſelves, they 
will be ready enough to ſeek for Satisfac- 
tion, by conſulting thoſe with whom it is 
proper to. adviſe in ſuck Aﬀairs; anq that 
ſuch Treatiſes, inſtead of clearing Difficy,'- 
ties from the Reaſonings they give upow 
them, rather tend to increaſe them, - by the 
great variety of Queſtions, which in ſuch 
Diſquiſitions neceſſarily riſe out of one. But 
to this the Anſwer is eaſy. The Abuſe 
or Difficulty under which any thing labours 
have never been thought juſt Arguments 
againſt the uſe of it: beſides, what is here 
complain'd of is circumſtantial, accidental, 
and eaſily to be avoided; whereas, the Ad- 
vantages that riſe from it are certain and 
very extenſive. | [ 


Thoſe who inſinuate that Diſcourſes f 
this nature tend to indulge Men's brutal 
Inclinations, by leaving them many Excuſes 
N B Be” 


err. 
for changing thoſe to whom otherwiſe they 
are, and ought to be bound for Lite: ng 
that it gives Opportunities alſo to ſome of 
the other Sex taking Methods which do not 
ſo well 'agree with the baſhful Modeſty, 
which univerſal Conſent ſeems to have eſta- 
bliſb'd as a Female Ornament, are led into 
ſuch Notions from vulgar Apprehenſions, 
and for want of examining thoroughly that 
which they condemn : For the Truth is, 
theſe Proceedings are ever intended, and 
not ſeldom anſwer the End of repreſſing 
Luſt, and raking away the Oovaion of it- 


legal Flames. 


For Example, in the Caſe of K. HENRY, 
certain it is, that his Marriage contracted 
againſt the Laws of God, might reaſonably 
be ſuppoſed, on Reflection, to give him 
Trouble. The French Embaſſador queſtion'd 
the Legitimacy of his Daughter M A RT. 
This gave Birth to Inquiries into the Va- 
lidity of the Pope's Diſpenſation, which 
could only remove the Blemiſh from her, 
and the Load of continued Inceſt from her 
Father. The more this was examin'd the 


leſs Reaſon there — to make Men 
| be- 


— 


believe, even on che Principles receiv d i * 


| th oſe Days, that the Power of the Romiſh 


Prelate | extended ſo far as to cancel the 
Laws of Seriptare, and of Mature. This 
might well increaſe the Anxiety of the 
King's Mind; and from a very Chriſtian 
Principle beget a Deſire of Separation: 
nor without manifeſt Injuſtice can it be de- 
ny'd, that his Inclination to the Divorce 
was more agreeable to Reaſon and Reli- 
gion than Queen Catherine's Averſion. I do 
not pretend to vindicate the Deſign upon 
which HENRY did this; for I do not fo 


much as preſume on its Knowledge : His 
ſudden Marriage with Anne Bullen was in- 


decent, but his parting with Queen Catherine 


ought, I think, to be ſpoke of in other 


Terms than it is, unleſs Regard for Form, 
and a Complaiſance for the Judgment of the 
Many, are allow'd to ballance inward Un- 
eaſinæſs, and the Stings, of Conſcience. 

True it is, that vicious Perſons often 
turn ſuch Writings as theſe into Fuel for 
their Luft, as bad Stomachs turn all Vic- 
tuals into Phlegm : but thoſe who conſult 
them to eaſe their Minds, and ſettle their 

„ Cor. 
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Conſciences never more tortur'd than from 
Evils of this Stamp, will not entertain a 
worſe Opinion of them for that : they wild 
in this Collection ſee in one View, what 
the Laws of God, of Nature, of the wiſeſt 
Nations, and of this Kingdom in particu- 
lar, decide as to the Nullity of Marriages 
| where' either of the Parties are impotent : 
a Point; in the Elucidation of which, the 
moſt curious Learning is ſhewn; and a 
right Apprehenſion -being from thence 
gain'd, may! be of Ule on the moſt im- 
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kovanv WELL, Eſq; her Huss ax Ds 


ON Cl. 


Citation for burgieier- | 
Determined | 


By the Worlh: ;pful- Dr. Beiteſworth, Judge of 
chat Court, Feb, 15, 1731 R 


ERNST N order to give. my Readers a 
juſt Idea of this Affair, it will 
| de neceſſary to begin with the 
— Norm of the. Libel againſt the 
EJS Defendant, which anſwers nearly | 
to uur Declaration in Common 
Law, c or nearer Ki1}. to a Bill in Equity, and 
is the Foundation: 0¹⁸ all the ſubſequent rer | 


*Fedivgs. in the Cauſe, * 
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The LIBEL promoted, &c. 


I. That ſhe was duly and le ally marry'd at 
ſuch a time to the ſaid Edward Well, Eſq; 


* 


II. That ſhe was at tłat time of an Age mar- 


. and in a fit State to receive the Rites 


of 


III. That the ſaid Edward Well, Eſq, was at 
that time of a reaſonable Age, and in all out- 
ward Appearance, in a fit Condition to have 
conſummated his. ſaid Marriage; and hath fo 
continued ever ſince without any Sickneſs, Di- 


er Nuptial Bed. 


' Teaſe, or other Malady, which could reaſonably 


be ſuppoſed to hinder him from ſuch Ability. 
IV. That yet for the ſpace of three Years 


FHince the pretended Marriage, the ſaid Edward 


Vell hath never conſummated his ſaid Mar- 
riage, notwithſtanding Time and Place did 
ſerve, as in the Caſes of other marry'd Perſons; 
and ſhe, in hopes of lawful Iſſue, and to be 
made a Mother, did live with the ſaid Edward 
Vell at Bed and Board, and lay both naked 


and alone in one Bed as marry'd Folks uſe. 


And being defirous to be -made-a Mother, did 
again and again put and yield herſelf inta 
his Power; and as much as in her lay, offered 
herſelf and her Pody to be. known, and ear- 


neſtly ſought and defired Conjunction and 
Copulation. | Pl 2 


V. That notwithſtandipg ſuch proper Sea · 


Tons and Opportunities, ſuch yielding and 


Tender of her Perſon, the ſaid Edward Vel 


hath not, nor ever Aid conſummate his Mar- 
7 riage 
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© VI. Furthermore, ſhe averreth, that during 


the whole Space ſhe hath been able, fir, and 


capable to have received the Embraces of a 


Man; and is ſuch a One as may be known in 


Marriage: nor hath any Impediment whatſo- 


ever. 


VII. Moreover, ſhe doth averr, that during 
all that Space ſne hath continued, and ſtill is a 


pore Virgin free from any Conjunction with 


er Husband Edward Nell. 
VIIL And ſhe doth further averr, that at the 


time of ſuch her Marriage as aforeſaid, ſhe 
was totally ignorant, and utterly unacquainted 


with the ſaid Edward Vell's having any ſuch 


natural Infirmity and perpetual Impediment. 


IX. That the ſaid Edward Vell hath decla- 
red to ſeveral Perſons, long before the com- 
mencing of this Suit, that he was incapable and 


unable to perform the Conjugal Rites, by rea- 


fon of ſome natural Imperfe&1on which he well 
knew in himſelf, * . 


X. That ſhe had thus long, viz. for the Space 


of three Years, out of Female Modeſty, de- 
clined making any Complaint, or ſeeking any © 
legal Redreſs from this Cohabitation ; and had 
done ſo ſtill, but for ſome good and cogent Re- 


ſons, which inſtigated her to ſuch a Separation. 


3 h, conſidering the State of the Caſe, 
and that this Matrimony was only in facto, and 


not in right, ſhe tequireih it may be pronounc d. 


= riage with her, or know her in any ſort as the | Wy 
Marriage Bed alloweth. 5 


Eo, (06) ) | 
2 dtttar'd, and adjudg'd as void and of no force; 
and that ſhe may be freed and quitted from all 
Bonds.and Knots of the ſame, by your Sentence 

und Authority, 1 PE: 


wie ANSWER of the Defendant 


WAS in general, as to the firſt Articles, 
that they were true. As to the material one, 
Whether he had conſummated his Marriage with 

his Lady; he ſaid, he believed he had twice, 
And ſo on this the Points came to be argued. 


It was argued on the Part” of the Lady, and in 1 
Support of the Libel in the Following Terms. 


THE Right theInjured have to the Redreſs 


1 of the Law, might well ſupply the. Place of 2 

i any Apology for demanding it, did.not the na- £ 
_ tural and amiable Modeſty inherent to the Fe- t 
6: male Sex ſeem. to extort ſomething by way of 1 
”- Excuſe for our Appearance on this Occaſion; c 
Which however ly however neceſſary, is yet L 

4 ſomewhat extraordinary. The Birth, the Edu- q 

= cation, the Character, and the long Forbearance, tl 
eeven in this Caſe; of my Client, are ſufficient th 
= to juſtify us in the Minds of reaſonable Perſons, ca 
zs to that Unwillingneſs with which it is af 
brought on at laſt; And the Reaſons which in D 
the courſe of our Argument will be ſhewn to Þ 


have moved it, I make no queſtion are of force 
enough to remove thoſe Ohjections with which 
ſome who have too ſcruptilous a Modeſty, are 


apt to charge ſuch Proceedings. | 
30 The Laws of God, the Dictates of Reaſon 


and of Nature, lead both Sexcs to — of 
CF #4 | 1 * c P | 8 N 8 = 


W 


. a8 the 3 State of huma hs: 
| Hani by which the Comforts of Lift are beſt 


enjoy d, its Evils more eaſilyſ alleviated, an 
| the Goods which Providence permits to be jet 
behind us, ſecured to thoſe who are our Off- 
ſpring, and as it were Parts of ourſelves. Theſe 
leſhngs,. as they are grateful to Individuals, 


o alſo are they of the utmoſt Conſequence, to 


Society, and have therefore claimed the Care of 


tze beſt and wiſeſt Legiſlators; who have en- 
couraged, by all means polbble, young Perſons | 
to enter into that State, which is moſt Tikely to . 


render them quiet, induſtrious, and beneficial 
' Memhers to the Commonwealth z to whom, in 


She Children, they give as it were ae for 
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eſe Misfortunes, which. 3 1 prevent 
their falling: ut, 1 rectify the 
caſion when they have fallen our, . t 
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"The Definition "if M d ie =" 


Low. is, Nuptia, ſve Matrimoni um Piri Mu- 


leris Conjunio Vite On netudinem continent. 8 ET 85 1] 1 


It follows then, that the Parties co 
this Bond for Life, are to be Man 40 Pon 


that is, to have Werd of both Sexes, and a 
ae“ of ſuch a OT? as. | WAY, 7 0 
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Contract, an Appearance will not do; for that 
is a Fraud only on the Perſon who hath Abili. 
ty, and a deceiving him or her into ſuch an 

8, eement as the Intent thereof cannot be ful. 
_ filled, and from the Equity of the Laws is there. 
fore to be conſidered as void, 
Something there is indeed, as to the ſame Ti. 
tle of the Civil Law, explain'd in the Pandects, 
which at firſt fight may ſeem to contradict this 
Poſition; and it. will be therefore proper to 
obviate this Difficulty as we go along. The 
Words are theſe: Conjun@1onem accipere Anino- 
rum, non. Corporum ; Nuptias enim non concubi- 
tus, ſed conſenſus facit. This Con junction, that 
is, the Conjunction before defined to be Matri- 
mony, we are to underſtand as a Conjunction 
of Minds, and not of Bodies; for it is not the 
Conſummation, but the Conſent, that makes 2 
© EIS AS 


But the Meaning of this will be eaſily found 
to be agreeable to what we have advanced: For 
this Conſent, which is agreed to be the Eſſence 
of Marriage, is founded in the Belief each Par- 
ty hath of the Ability in Sex of the other; 
and if chere be any Impoſition in this Reſpe, 
the Terms on which the Conſent was given are 
overturned and agreeable therefore; both to 
Reaſon and Law, the Conſent, that is, the Mar- 


riage, becomes void, | 
It is true, ſome Diſpute may ariſe from a 
wilful negle& of a Wife, Shoes this which 
has in a famous Cafe been ftiled Maleficium 
verſus banc, be a Caſe which can incur Nul- 
JIity ? and many learned Arguments it has oc- 
caſiond but that has no relation to ours. It 
3 | ; \ 15 
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is alſo true, that if the marry'd Parties, by a 
new Contract between themſelves, agree to 
haye no carnal Knowledge the one of the o- 
ther, as ſome in the darkeſt Days of Popery 


are ſaid to have done, it doth not void the 


Marriage; for the Perſons concerned are fully 


apprized of what they are doing: and it 1s 


the Deceit or Impoſition only of one Party 
on the other, which we contend ought to in- 
duce the Court to pronounce ſuch à Marriage 


The pandects themſelves alſo admit it as a 
Error in the Eſſentials of Marriage, that there 
ſhould be an Inability of Generation in either 
Party, and allow that it is ſufficient to null 
the outward Forms of the Contract; Si erratum 


ft in ſubflantialibus Matrimonii ilud ſubſiftere 
non poteſt. And C. 1. 2. X. de frigid. & mal. 


is directly to the Point, and proves the whole 
Current of the Civil Law runs with, our O- 


* 


pinioͤon. ; 


7 X 


We have gone thro! this at once, that our Rea - 


ſonings may appear to have the better Baſis, 
when it 1s conſidered that the Roman Law, 


which extended itſelf farther thag their Con- 


queſts, leans on the ſame Suppat. We ſhall 
go on now to examine the Canon Law alſo 
on. this Subject, and when we have from 
thence and from the Scriptures proved that 


ſuch a Nullity is agreeable to the Doctrines 


of the Chriſtian Faith; and from o;her Argu- 
ments, that it is conſonant alike to Reaſon, 


and to the Laws of this Kingdom, we think 
there will then remain nothing to . hinder or 


retard ſuch a Sentence from this Court as we 
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Ihe Canon-Law doth, not in its Definition 
differ from that of Juſlinian, which I have 
cited, except in its adding theſe Words: Cum 
divini & humani Furis communtcatione. The 
Canoniſts accounting Matrimony a Sacrament, 
and dwelling much on the Myſteries fhrouded 
under it, as that of the Union between CHRIST 
and the CHURCH, Sc. have carried every 
thing relating io it to the greateſt Height, 
diſtinguiſhing between the temporal Concerns 
of married People, which they leave to the 
Determination of the Civil Law; and the 
more abſtracted and religious Part of Matri- 
mony, viz. the Nature, Extent, and Obliga- 
tion of its Vow, the Explanation and Direction 
of all which they are for referving to them- 
ſelves. e 4 Z MEE: Þ4b £5 LA 
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. In the Lyons Edition of the Inſtitutes 
of the Canon Law, printed A. D. 1588, by 
the Authority of the Pope, and with the King 
of France's. Privilege, the Gloſs is very full on 
theſe Words, Viri & Mulieris conjun@1o, wherein 
it is obſerved, that a Difference and a Potency 
in both Sexes is required in Matriage : for, as 
is there far, though Nero, the moſt lewd and 
infamous of the Roman Tyrants, publickly 
own'd himſelf eſpouſed to Sporus a Eunuch 
and a Catamite; yet ſuch a thing could not 
be, becauſe it is directly contrary to the Laws 
of Nature and of Society: Where alſo tis well 
obſerv'd, that at the Creation, the Wiſdom of 
"God's Providence provided for a right Inſtitu- 
tion of Matrimony, by not making two Men 
or two Women, but firſt Adam, and then Eve; 
from whom, in the ordinary Method of Propa- 
tion, all the reſt of Mankind are deſcended. 
W Through- 
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Throughout the whole Title on that Subject, 
although. every thing is ſaid that can recom- 
mend its Myſtery, and paſs it on the People 
as a Point of the moſt ſacred nature; yet, 
with reſpect to Impotency, they are clearly 
of the ſame Mind with the Civilians, and de- 
clare in expreſs Terms againſt ſuch a Practice 


unable, thro' ſome perpetual Malady or Im- 
pediment, to perform the conjugal Kites; and 
by propagating his Likeneſs, to anſwer the 
Intent of the Matrimonial Contract. 


Tit. XII. Item Frigiditas & coeundi impoten- 
tia legitimum Matrimoniis impedimentum aa fe- 
runt. . $:c qui ita 7 5 natura impo- 
tentes, ut nec ope Medicorum, ſine Mortis periculo 
Jurari poſint, apti ad contrabenda Matrimonia 
m. nimè putant ur. 1 


There is an Explanation of this Impotency, 
or 7 pennl Impediment to Coition follows, 
which will be mentioned particularly when 
we come to our Proofs; but it is, however, 
proper to mention the Reaſons ailigned for 
this manner of treating Matrimonial Contracts, 
where Inability for conjugal Rites are found, 
and they are theſe; 1. That Marriage, by a 


lawful Enjoyment, being intended to ſuppreſs . 
the Fires of Luſt, ſuch Exciten ents to carnal. 


Deſire as muſt ariſe from the Cohabitation 


with a Man, and thoſe Liberties of lying in 
Bed naked, and alone with him, will greatly 
inflame the natural Stirrings of the Fleſh, - 
and fo become a ſturnbling Block and ſource _ 


of Temptation, inſtead of anſwering its ap- 
pointed End, 2. The Dowry which the Wife 
5 | brings 


as this of Mens marrying, when unapt and 


5 Chad: 


brings ſhe ought to bring to a Man; for it is 
"Imtended for the ſupport of ſuch Expences as 
the Woman, by reaſon of her Sex, particularly 
in regard to her bearing and breeding up 
her Children brings upon him; and beſtow- 
ing this on one who is incapable of beget- 
ting Children is againſt Reaſon and Equity, 
2. Such Contracts are highly injurious to the 
Commonwealth; of which the Number of its 
Subjects are its greateſt Riches, and its ſtrongeſt 
ſupport : and as all Laws human and divine 
command us to look to the Publick Good, 
fo is it by no means fit that the Error of 
Nature, or rather its Defect in the Confor- 
mation of one Perſon's Body, ſhould become 
the means of rendring another unfruitful, e- 
Ipecially where the Diſſolution ef the Mar- 
riage is grounded on Reaſon and Religion, 
and turns to the Damage of none. 


/ 


This is what the Canoniſts ſay with reſpect 

fo Matrimony, and the Obligation of its Con- 
tract in the Matter of Divorce; their Senti- 
ments are yet plainer, as the following Pal- 
ſage, p. 232. Iuſtit. F. C. fully proves. Item, /i 
quis ignarus virginem in uxorem duxerit, qus 
deo arc ſit, ut Mulier ſieri non poſit, vel f. 
mile vitiam a Natura contraxerit; ut ope Me- 
dicorum xon poſit adjuvari. Aut Mulier Vi- 
vun acceperit qui adeo frigide fit Nature nt 
erdem carnaliter comiſceri non poſſit, poterunt in- 
vicem ſeparari & qui Matrimonio aptus exit 
ad ſecundas nuptias libere tranſitum facere. So, 
if any one ignorantly take to Wife a Maid 
fo ftraitly faſhioned that ſhe cannot be made 
a Woman, that is, be carnally known; or if 
any other Ail of the like nature be upon 
her, which cannot be remedied. by Phy lick 
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poſe in Favour ef which ever is capable, and 


Een 


br, if a Woman, on the other hand, marry 


s Man of fuch a Conſtitution, as that it be 


not poſlible for her to have Copulation with 
him, it ſhall be lawful to ſeparate either, and 
«to ſuffer which of them is found fit for per- 
forming the Rites of Marriage to make an- 


reduce our preſent Caſe. 


The Gloſs is here again very full, and to 
the Purport of the former, inſiſting on the 
Illegality of tying up a Perſon made capable 


of ſuch Acts by Nature for a Perſon to whom 
Nature has denied the ſame Powers; which 
is Further illuſtrated by the Commentator, 


who mentions. a Power in the Pope to diſ- 
ſolve a Marriage - where Impotency-happens to 
either Party contracting, and even conſumma- 
ting Matrimony, grounded on the {ame Rea- 


dning, that it is expoling the ſound or capable 


arty to great Temptations to Incontincney, 
againſt Which. it is moſt fit the Power of the 
Church ſhould provide. e 


he Caen Church alſo declares itſelr in 


the ſame Terms, and aſſigns the ſame Reaſons; 


nor are Parallel Caſes wanting, in regard to“ 


their Deciſions; according to their Judgments + 


delivered in their Books, eſpecially in an In- 
ſtitute or Compendium publiſh'd by the French 


King's Leave, A. D. 1687, at Paris, with this 


Title Examen Furidicum in Fure Canonico, ſeu 


methodica manductio ad Fus Pontificum tum com- 


mune, tum apud Gallos receptum. Wherein it is 


declared, that Perſons in no Capacity of hav- 


ing Iſſue ovght not enter the ſtate of Matri- 
mony; and if they do the Law is to inter- 


de- 
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2 (24) 
declare the whole Contract void, as we have 
before ſaid. © The beſt and wiſeſt Writers of 
the more early Ages agreed alſo in this Point 
fully, inſomuch that ſcarce any Nation in Eu- 


rope hath negleQed it, but have ſettled its 


Legality by a direct Law for ſuch Diſſolutions 
founded on ſuch Reaſons : And the ſame will, I 
hope, prevail for our obtaining ſuch a Diſſolu- 


The Law being as clearly and as. fully 


mewn as it is in my Power, and every thing 


tending to prove ſo ſtrongly the Compliances 


made in this reſpe& by all the World, upon 
Views agreeable | both to the Principles of 
_ Chriſtianity and civil Society, it is fit we 
cloſe this Subject by adjoining one Pra; er in 


the preſent Caſe, That the young Lady, who 
is a Perſon of Quality, may be adjudg'd to 


be at liberty to marry again, and part from 
bim who is of ſo cold à Conſtitution, or of 


ſuch Impediment in his Body, that ſhe the 
ſaid Complainant hath not in three Years ſpace 
from the time of the pretended Marriage loſt 


her pure Virginity ; all which ſhe ſubmits to 


the Courſe of this Court for the Determination 


of the Truths herein mentioned: and in ſaying 
this ſhe cloſeth her Demands, and reheth ſolely 
on the Wiſdom, Integrity and Goodneſs of your 


« 


.  Depoſitions on the Part of the Complainant. 


The Interrogatories were firſt peruſed, and 
the Husband's Anſwers with nineteen Letters 
from him to his Lady, the Contents of which 
fully proved the Matters in Queſtion; that is, 
to the time of the commencing of the Proceſs. 
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The Lady H-w-7d . depoſed, that the Defen- 
dant Edward Well was well known to her. [hat 
ſhe is acquainted with the Uneaſineſſes in his 
Family, in relation to the Point i Queſtion. 
That ſhe hath ſeen the ſaid Mr. Vell in his 
Study at Iwo O'Clock iu the Morning, —-That 
ſhe hath ſpoken to him on this Head as far as 
Modeſty would permit, — That he hath owned 
to her the Truth of the Charge of Inſufficiency, 
at leaſt, that he believed himſelf ſo. 


1 is 

The Right Honourable the Lord A/ n depo- 
ſed in reſpect to the Matter in Qneſtion, that 
the Lady his Daughter hath made Complaints 
to him on this Head. —— That the Defendant 
hath acknowledged the Subſtance of them to be 
true, 71 | 24 


| His Grace the D — depoſed alſo, in re- 
ſpe& to Acknowledgments made by the ſaid 

Edward Well, as to his Inability, and the Con- 

cern expreſſed by him on ſuch Confeſſions. 


—— Cultroe, Eſq; depoſed in ſome reſpe&s 
to the ſame Facts mentioned in the other De- 
poſitions, but more particularly, his own diſ- 


courſing on this Point to Mr. Vell in very ſe- 
rious Terms. That Mr: Vell expreſſed to 


him the Uneaſineſs and Concern he was under 


in this reſpect, acknowledged the Charge to be 


true, and that he had never conſu mated his 
Marriage. That, to be freed from this grie- 
vous Infirmity, he intended to apply himſelf to 


Dr. Mead. That he afterwards told him he 
had apply'd to Dr. Strother; and on his Advice 


toa Surgeon, who did ſomething for removing 
= | his 
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his Impediment; which (as he ſaid) had in 
ſome meaſure Succeſs, and ſtrengthened his 
Member ſo as to render him fitter for Gene- 
ration; yet he could not but own that, as yet, 
he had not conſummated his Marriage, even 
after all that had been done to him by the 
Surgeon, and of which he had expreſicd ſuch 


Hopes. 


A further Depoſition of Cultroe, Eſq; in 
which Mr. Vell owned. to him not only what 
is mentioned in his former Depoſition, but alſo 
deſcerided into Particulars, as to his Incapa- 
city, which he explained to him thus. He 
ſaid, that as often as he attempted to have car- 


nal Knowledge of his Wife, a Pain ſtruck him 


croſs his Belly, which ſo contracted his Privy 
Parts. as to put him in much Torment, and 
obliged him to deſiſt from further Careſſes. 


The Certificate of three experienced Mid- 
wives was read, declaring the Lady to be a pure 
and untouch'd Virgin; that her Parts of Gene- 
ration were 1n ſuch a ſtate that ſhe was capable 
of conjugal Embraces, no Defe& in Form or 
otherwife appearing : that they were, however, 
convinced, on their Inſpection, that it was 
[Impoſſible ſhe ſhould have had any Converſation 
carnally with a Man, 


The ftrongeſt and cleareſt Proof offered was 
from a Letter of Mr. Vell's to his Lady, of a 
late Date, in which was this Paſſage, after a 
tender Intreaty to retire into the Country; I 
ſhall follow you very quickly, and if we cannot 
there enjoy one another. as Man and Wife, let ns 
be. content to live together as Brother and Siſter. 
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On theſe Teſtimonies the Complajnant reſted. 


They being however ſtrengthened aud enforced in 
the following lerms, 


The Laws which indulge a Separation in 
Caſes where the Ends of Matrimony are im- 
peded; and which give Power to diſſolve its 
Contract when there is a perpetual and inſupe- 
rable Bar to its being conſummated at all, have 
already been very fully explained: but, as the 
Tranſactions of the Marriage-Bed are in their 
nature ſecret, and the natural Modeſty of the 
Fair Sex ſo great, as to lay all poſlible Re- 
ſtraints on them in this reſpect, there's no Won- 


der that ſo few Caſes are to be found to direct 


the Judgment with reſpect to the Proofs, which 
are legally required to make .out a Charge of 


Yet, as far as Precedents are found, as far-as 
any Authority ever required, or Reaſon itſelf 
can dictate, the Evidence produced in the pre- 
ſent Caſe doth apparently; reach: For, with 
reſpe& to the Anſwers made by. Mr. Fell to the 
Interrogatory, it is plain,, that endeavouring at 
Conſummation, and that but twice in three 
Years, is all that he himſelf can pretend. The 
Letters, tho' they ſpeak not all of them in the 
fulleſt Terms, yet are ſufficiently plain to. ſhew 
his Uneafineſs, as to his Capacity in Love-Af- 
fairs; and their Obſcurity is yet a clearer Indi- 
cation of his Imbecility. From hjs Confuſion, 
there is a ſtrong Preſumdtion, ſince. it is. a 
Point in which, where, if a Man were ca- 
pable, no Occaſion can ever happen to induce 
his writing on it; and where his Defects force 

8 him 
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be as weak as his Efforts elſewhere, and the 
Marks of Shame and Dilappointment appear 
" alike in both. In the Cale of Lady Frances 
Howard, and the Earl of Eſſex, his Anſwer was 
thought inſufficient, becauſe he turn'd it wholly 
on his want of Inclination, ihſtead of Inability 
in Body. In this Caſe, all that was required 
b 

1 f 7 _ by the Confeſlion, and even by 
the Anſwers made by the Defendant to theſe 
Interrogatories. The Proof of the Lady's Con- 
dition, from the Teſtimony of skilful Witneſſes, 
is the next thing required; and this too has 
been ſtrictly comply'd with. The Verdict of 
thoſe Women reported her Virgo intacta, and 
further ſay, that ſhe is in herſelf every way ca- 
pable of the Nuptial Rites; and of conſequence 
the Error can be only in her Husband: which 
is all we think that ever was or can be expected, 
to ſhew the want of Virility in a Perſon mar- 
ry'd. 2 91% #20 | vp | 


To make every thing yet more clear, in a 
ſubſequent Depolition from the Mouth of the 
faid Edward Nel, it is ſhewn what the very 
Point was, in which he is thus imperfect. When- 
ever he attempted to converſe after the manner 
of marry'd Perſons with his Lady, the Gentle- 
man whoſe Depoſit ions are fulleſt ſays; he, Mr, 
Well told him à Pain came acrofs his Belly, 
which fo contracted aad drew up his Privy 
Parts, that he was immediately N give 
over the Attempt: ſo painful indeed does it ap- 
pear to have been, that but twice in three Years 
could his Deſires move him ſtrongly enough to 
venture it; and, upon his Application to a 
_ 2321. 1 Ener B. r learned 
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him on Excuſes, no wonder if his Efforts there 
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Complainant, It may be therefore proper ta 


C 29 ) 
learned Phyſician; and afterwards by his Advice 
to an able Surgeon, with whoſe Helps he was 
much pleaſed : Yet ſo hard is it to rectify the 
| Miſtakes of Nature, that he owned the Appli- 
cations had not their Effect, and that he was ſtill 
in the ſame ſad ſtate of Inſufficiency, 


The time limited by the Canon Law, and 
which ſeems to have been received from thence 
throughout all Europe is three Years, and indeed, 
if in that ſpace no Conſummation happen, it 
may be reaſonably thought there never wail. 
Weigh'd 1n the Scale of a candid Judgment, I 
am confident this ſpace muſt ſeem rather -tao 
long than too ſhort ; for, if we conſider the In- 
certainty of Life, and then what Proportion 
the time mentioned hath to the ordinary 
Extent of it, and again compare the Length of 
Years in which Women are capable of bearing 
Children with this ſpace, (three Years ned 


appear to be a long Tryal, equally hard on the 


natural Inclinations the Sex are born with of 


becoming Mothers; on the Parents who have 


beſtow'd large Dowries as a Proviſion for their 
Poſterity; and on Society in general, which may 
with ſome ſort of Propriety be ſaid to have a 
Right in the Marriageable to reap the Benefit 


of their Iſſue. 


Some Object ion, I am ſenſible, may be made 
as to the Laws of the Pop:ſh Canons; which 
though till a full Supply be made of others for 
the Government of the Church, ſtill continue 
to have weight; yet Neceſſity may ſtir up Zeal, 
and the Proteſtant Religion be urged againſt 
ſome of the Arguments broug't in Favour of the 


re- 


(30) 
move even the ſhadow of an Objection, that 
Notice be taken of the Judgment of ſome lear. 
ned and zealous Reformers, as to this very 
Point, which may well ſerve to take away all 
Pretext of Cavil, either as to the Legality of the 
thing we demand, viz. annulling the pretended 
Marriage, or of the Sufficiency of the Evidence 
to prove the Truth of what in the Libel and 
the Interrogatories we aliedge. Philip Melan@on, 
whoſe Name will be for ever venerable amongſt 
the Churches of Chriſt, delivers his Judgment 
on this Point in theſe Words; Perſone que non 
funt idonis ad commixionem conjugalem nequa- 
quam fiunt Conj uges, jed cum explorata eft brigi- 
ditas Fudex provun-tet illas Perſonas liberas «ſc. 
Nee fit tunc Divoritum quia non erat Corpugium 
nxta dictum. Mat. 19. ſed fit declaratio ut alii 
ſeiant, illim ſoctetatem nom e Corpugium & Per- 
ona que habet nature wires integrus, concedi 
alium faliciorem copulatiom m leyitimam. Sed ad 
explorandam {rigicitatem Jura tempus conſtituunt, 
| res dubia of ne ante trienmium faut je junctio; 
that is Perfons whoſe Bodies are not properly 
adapted to conJugal Commixtures, by no means 
are to be j in'd together; but, as ſoon as the 
Frigidity is diſcover'd, the Judge may pro- 
nounce the Part ies at liberty. Nor 1s this a Di- 
vorce, becauſe the Contract was not really, and 
in itfelf a Marriage, according to Mat. 19. but 
that others may know that the Society which 
might have continued between the ſaid Parti.s 
was not a legal Marriage ; but that the Perſon 
who retains the full Power of Nature is at li- 
berty la fully to engage in more happy Bonds. 
But for the finding out this Frigidity the Laws 
have aſſign'd a time; and if the thing be du- 
bious, three Years are to paſs. Here is the Sen- 
| 55 
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timent of a learned Divine, zealouſly addicted to 
the Scriptures, clear in his Judgment, and of won- 
dertul Probity in his Morals. Zuinglius, who was 
a bitter Enemy to Popery, and to cvery 'Thing 
derived from thence which was not immediately 


deduceable from the Scriptures, yet concur'd in 


the ſame Opinion. And it were no difficult Task 
to name many more of the ſame Piety, Wiſdom, 
and Zeal for the Reformation who have declared 
alſo in the ſame Strain, and avowed not the Ex- 
pediency only, but Neceſſity of ſuch Proceedings. 


Since then the Civil and Canon Law agree in 
pronouiicing void ſuch Contracts, and fince a ſettled 
Method of proving ſuch a Charge of Impotency 
hath been eſtabliſhed, ſince Caſes have been ac- 
cordingly. determined both here and abroad; there 
ſeems to me no difficulty remaining unanſwer d, 
either as the Reaſonableneſs or Legality of ſuch a 
Diflolution as we in this Caſeideſire, the Proof is 
certainly as clear and as ſtrong as can be required, 
the Confeſſion of Mr. Well leaves it without a Diſ- 
pute, and the Certificate from the Inſpectreſſes 
fully ſatisfies every Form of Law, we therefore 
ſubmit the Merits, the Proof, and the Deciſion of 


our Caſe to your Worſhip's Judgment, and doubt 


not of the Equity of your Determination in ſo 
clear a Point. 


It was then urged in favour of Mr. Well, and 
againſt iſſuing the Sentence of Nullity in the Mar- 
riage, in Terms to the Purport of theſe. 


As there is, it muſt be owned, great Occaſion 
for Excuſes to palliate the Conduct of the Com- 
plainant in this Affair, ſo the Neceſſity incumbent 


on us of anſwering and making our Defence, ſu- 
2 | | | perſedes 


„ 5 
perſedes all Cares of that ſort, and carries in it a 
ſufficient Apology for whatever in this Controverſy 
may fail from us, which differs from that Purity 
of Thought or of Expreſſion which on any Sub- 
je& but this we ſhould be aſſiduous to maintain. 


The Dignity of human Nature is in no Point 
more concerned, than in the matrimonial Bond. 
It ariſes from our Form and Conſtiturion. It was 
celebrated firſt in the Preſence of the Almighty, 
and by his expreſs Inſtitution it has been always, 
and in all Nations, conſidered as a Thing ſacred, 
and the parting thoſe ſo conjoined, looked on even 
from the Light of Reaſon as an execrable Thing. 
In the Civil Law the Solemnity of Marriage is not 
ſo much regarded as the Conſent, the Form of the 
Contract, the Number of Witneſſes, and the Ce- 
remony which artends it, are intended only as ſo 
many Barriers to prevent its being broken and 
diſſolved, the Publickneſs of the Thing rendering 

the Breach ſhameful, and therefore the more im- 
pftæcticable in either of the Parties, altho' the 
Eſſence of the Marriage lies only in rhe mutual Vow; 
which is rightly defined by Juſtinian, Viri & Mu- 
lieris Conj nctio, individuam Vitæ Cos ſuetudinem con- 
tinens, And yet, as was ſaid of the Allowance of 
Divorces to the Jeus, that it was becauſe of the 
Hardneſs of their Hearts; ſo in the preſent Age, 
ſuch a Hardne(s of Heart endeavours at a revi- 
val of them. And neither the Vow before God, 
the Conſent of their own Minds, nor all the out- 
ward Ceremonies of Marriage, can prevail againſt 
the Fervour of a glowing Inclination, burning with 
the Deſire of being releaſed from the 'conjugal 
Chain, and to be left at Liberty to receive new 
Flames. 


Theſe 
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Theſe, whatever may be the Pretences made uſe 
of. to recover them, are the real Sources, the true 
Grounds of this Proceeding, and all the Com- 
plaints which after three Years Cohabitation, and 
breeding Qualms, or at lealt what the Lady her- 
{elf took for breeding Qualms, have been ſer up of 
Impotency, Inſufficeincy, perpetual Bars, and Im- 
pediments} and all the rabble of Terms invented 
by the Canoniſts, to gloſs ſo unjuſtifiable a Fact, 
and encreaſe the Number of thoſe Caſes, which 
brought Money into their Purſcs, and created Ap- 
plications and Dependency on the Court at Rome. 
To them are owing the nice Diſtinctions, the 


curious Diſquiſitions, into which Men have 


been drawn to deceive themſelves into Quiet, 
while, under Colour of Law, they were ſeeking 
ſuch Diſpoſitions as were utterly illegal. It were 
ablurd to deny that ſuch Things have been aſſerted 
by the Canoniſts, ſince they have been produced; 
but we think there is no great Credit due to their 
Authority: And if there were, what we have to 
offer may go near to overturn it, ſince they who 
turned Diſpenſations and Divorces into a ſort of 
Manufacture, have yet proceeded with great Cau- 
tion, aud left many Things in doubt. 


We fhall not ſlay at preſent to examine the 
Sentiments of the Canoniſts farther on this Head, 
with reſpe& co the Abſurdities and Contradictions 
thesr Diviſions make in all Things in which they 
meddle. We ſhall have a proper Opportunity of 


entring again on this Sabjet, when we come to 


maintain the Proofs we are about to offer. At 
preſent it is ſufficient, that we ſift the Matter of 
Imfotency or perpetual Impediment, and {ce what 
Foundation there is for the Aſſertion. On the 

E other 
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11 other Side, that the fulleſt Proof hath in this C:ſc 
11 bern Otter d that Reaſon or the Law can requitt. 


By Impotency, both in Law and in common 
Acceptation, is underſtcod an utter Incapacity in 
a Man to have carnal Knowledge ct a W, man; 
which if it ariſe either trum a natural Infirmity, or 
be occaſioned thro any Accident before the Con- 
ſummation of che Marriage, the Canon Law dot! 
ay, that the Contract is to be declard void. How 

far this is agreeable to Scripture, we ſhall hereat— 
ter enquire; but it is now ſofficient Juſtification 
of our Client, to ſay that he is fo far from ha- 
ving his Incapacity proved to the full, that we 
have the fulleſt and cleareſt Demonſtration of 
the direct contrary : For if Confeſſion be ſtrong 
on his Side in their Opinion, much more is her 
Confeſſion advantageous to our Cauſe. If this 
Lady, who has taken ſo extraordinary a Step as to 
lay open to the publick View Things which it is 
ſcarce decent for us to name; if ſhe be really un- 
der ſuch Concern for her Husband's Want of V.“ 
gqur ; if ſhe is in ſuch Neceſſity to have recourſe 
to Law to force him on conjugal Duties ; How 
came ſhe ever to talk of Breeding, to pretend to 

J1alms and Sickneſſes? Did this look like ha- 
ving never had any Converſation after the manner 
of married People with her Husband ; or was ſh: 
then ſo ignorant as to ſuppoſe ſhe might be with 
child without? That ſhe did make theſe Com- 
plaints of Squeamiſhneſs, and. ſuch other Difor- 
ders.as attend Pregnancy, we ſhall fairly ſhew. 
When that is done, I muſt leave it to better 
Judges than I, how this can be reconciled to Im- 
pocency. But 'tis fit we obſerve ſomewhat in re- 
lation to their Proots of it, which may convince 
you of the Weakneſs of .their Attempts in regard 

| to 
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to a Point on which they have declaimed ſo 
loudly. 


In the firſt Place then, the Conſeſſions of Mr. 
Mell are talked of; and of them his Anſwer to 
the Interrogatory in relation to his Conſummation 
of the Marriage is much relied on; and *tis men- 
tioned as if it had been a direct owning of the 
Charge. Whoever reads it, will find 'tis very far 
from it. He ſpeaks cautiouſly indeed, and ſays 
only he believes he conſummated twice. He be- 
lieves, ay, what ſhould he have ſaid? Does not 
the Lady aver directly the contrary ; and can any 
one know in wha: Strictneſs of Senſe this Word 
Conſummation is taken. I profeſs I do not, nor 
can I find any Definition even in the Canonilis 
themſelves of it. As to his other Confeſſions, they 
were occaſioned by a Weakneſs he really had upon 
him, which might occaſion ſome Complaints cf his 
Wife, who it appears had no Temper to . bear 
Diſappointments of that ſort. And if upon any In- 
terrogations of his Wite's Friends he ſhould have 
confeſſed it, I do not ſee what it will amount to, 
unleſs it ſhould be ſuggeſted, that when for ſo long 


a Space a Man hath not had a Converſation with 
his Spouſe, ſhe is at Liberty to apply for a Nulli- 


ty, in order to a ſecond Marriage with ſomebody 
of more Vigour. 


Some Depoſitions of their Side I think mentioned 
Applications to a Phyſician and Surgeon. Some- 
thing alſo 1s ſaid to have followed thereupon as to 
his Amendment. But he did not it ſeems conſum- 
mate even after that. Well, and what can we 
make of all this? Mr. Well was very ill and weak. 
He was ſo much teized by his Wife; and ſo much 


importuned by. her Friends, that he conſulted Dr. 


„ Strother, 
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Strother, and by his Direction to a Surgeon. Pro- 


per Mecicines had their Effects, and he grew 
itronger and mcre vigorous; yet, conſidering the 
Nature of his Dif. fe, and h w ſoon he migit 
relapſe, from an Over- forward neſs to gratity the 
Lady's warm Inclinations, he prudently forbore; 
and though, as ſhall be proved by the Oaths of 
the Surgeons, he ſoon after grew perfectiy well, or 
i. weir ve.oved Terms, Sufficient ; yet this ſhort 
Indiſpoſition is heigutened into a full Proof of 


Impotency. 


The ].dzment of three Midwives, and their 
Verdict ot her being an uncorrupt Virgin is next 
ſer up; but from whence this kind of Proof takes 
its Authority, I am at a loſs to know: however, 
ſince it has inciſputabiy been made uſe of in for- 
mer Caſes, we ſhall not conteſt is Legality now; 
only it will be fit to obſerve, that no ſuch Streſs as 
this Verdict will really be ſupported by it, ſince 
they are People who ground their Opinions on 
vulgar Notions and common Experiments; which, 
if we credit the learnedſt of the Faculty, are very 
fallacious in this nice Point. Nay, 1f we be- 
lieve ſome accurate Anatomiſts, there is no deter- 
mining with Certainty in this Matter, even upon 
the Body of a Woman difle&ed, where all things 
are open to the minuteſt Search. And in order 


fully to anſwer this Species of Proof, we have 


examined {-me of the moſt underſtanding Sur- 
geons of the Kingdom to this very Point. Their 
Sentiments, as to the Degrees of Certainty or Un- 
certainty, will ſurely fully determine that Credit 
which their Evidence deſerves. 


But now, as a Coup d*Eclat, is added, the di- 


rect Confeſſion of Mr. Well, as it is called. As = 
the 
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the Nature and Occaſion of his Impotency, he 
owned, we are told, that, upon any Attempt to 
converſe carnally with the Lady, a Pain ſtruck him 
croſs the Bo:com of his Beliy, which cauſed ſuch 
a ſhriuk ing in his Parts of Generation, that he 
found himſelf ut erly unable to purſue ſuch a De- 
ſign. This, like the reſt, has been magnify'd into 
an inconteſtable Argument of perpetual Impo- 
potency; but with how much Truth it is not 
difficult to determine. The Time mentioned for 
this Confeſſion to have been made in, coincides 
exact y with that Space in which Mr. Well ac- 
knowledges himſelf to have been under his In- 
diſpoſition; and if, on any Importunity of his 
Lady, he made ſuch Attempts then, ſuch Conſe- 
quences might very naturally follow. And me- 
thinks, an Impediment to Coition never to be re- 
moved, is not very certainly inferred trom a Man's 


making no Secret of it, but ſpeaking frecly on 


the Subje& to as many as asked him; and yer 
this is one of the ſtrongeſt Reaſons in the Judg- 
ment of the other Side why Your Worſhip ſhould 
bclieve 1t, | | 


Thus, without any ſtraining, this mighty Strength 
of Witneſſes, whoſe Evidence has been magnify'd 
into ſuch a reſiſtleſs Demonſtration, is taken away 
without ſo much.as going farther than examining 
if theſe ſandy Foundations of general Expreſſions, 
Midwives Tales, and Hiſtories of Marriage-Bed 
Tranſa&ions, are ſhaken with being but lifted ; 
and all the Superſtructure of Nullities and Diſſo- 
lution of Contracts falls to the Ground of courſe. 


We are next to proceed in exhibiting our own 
Proofs of Sufficiency in our Client: but, leſt 
ſomewhat has been let fall in our Diſcourſe in 

re- 
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relation to their Managemeut of Evidence, which 
may prima facie prejudice our own; it is fit, b.- 
fore we enter upon it, to obſerve a little the Na- 
ture of that of which we intend to make uſe. 


Firſt then, we muſt remark, that, though the 
Confeſſions of Mr. Well in general Terms cannot 
reaſonably be made to bear that Weight which 
they would lay upon it; yet any Conteſſion, as to 
the Lady's being ſatisfy'd of her Husbana's ha- 
ving carnally known her, much more of his ha- 
ving impregnated her, is a full and manifeſt Con- 
tradiction of all that is ſaid in the L'bel or Inter- 
Togatories ; ſo alſo, though the Veudict of three 
Midwives may be looſe aud uncertain, as to a 
Woman's Virginity, yet the Inſpection of able 
Surgeons is ſufficient to de:ermine credibly on 2 
Man's Capacity, becauſe there is not the ſame 
Doubtfulneſs in both Caſes ; the Parts in the one 
Sex being obvious, and in the other not. The 
being indiſpoſed is acknowledged, but if this 
happened after the Conſummation of the Mar- 
Tiage it matter'd not, tho' it had been perpetual; 
nor ordinary Juriſdiction could thereupon have 
declared a Nullity. But this was far contrary, 
Mr. Wel, as they have told you, apply'd for 
Help; we ſay, and we ſhall ſhew you, that he 
procured it, and that he is now vigorous, or as 
they term it ſufficient, and in full Health. 


Depofitions on the Part of Edward Well Eſa; 
Againſt the Charge of Impotency imputed to 
him by the Libel. 


1. Mrs. Well, Mother to the Defendant Eduard 
Wel, depoſes, That the Complainant, her Son's 
. | | Wife, 
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(WM 
Wife, had told her within the firſt Year of her 
Marriage to her Son Edward Well, that ſhe be- 
lieved herſelf to be with Child by her ſaid Hus- 


band the Defendant. That ſhe, this Witneſs, 
hath been ſeveral times preſent with her ſaid 
Daughter-in-law the Complainant, when ſhe was 
very {queamiſh, diſordered, and indiſpoſed in ſuch 
a manner, that ſhe took them to be Signs of 
Breeding. 


2. Mr. Williams, a Surgeon, dep ſes, That Mr. 
Vell had indeed ſome Impediment which lay in 
the inward Parts of the Privities in the ſeminal 
Veſſels; but that he had given him ſome proper 
Aſſiſtance, by which he apprehended all That was 
removed: and he is now poſitively of Opinion, 
that the ſaid Edward Well is capable and ſuffi- 


” 


cient. | 

3. Mr. Serjeant-Surgeon Dickens, and ſeveral 
other Surgeons depoſed, That, in their Opinions, 
Midwives were not capable Perſons to form & 
Judgment whether a Woman were, or were not a 
Virgin; for, that it depended on an exact Know- 
ledge of the natural Situation and Extent of thoſe 
Parts, and a right Idea of thoſe Alterations which 
happen on Penetration in. 


4. The Anſwer of Mr. Well to the Interroga- 
tory concerning the Conſummation was alſo read, 
to ſhew that he did not therein poſitively own he 
did not carnally know her, but only that he be- 
lieved he had conſummated twice. 


Upon this it was further urged, 
That ſuch Diſſolutions were exceeding dange- 


rous Precedents, ſince Complaints of Impotency 
| were 
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were ſoon made; and if any Encouragement were 
given to ſuch Proceedings, the moſt ſacred Band 
and Union that is known to Mortals might be 


broken in an Inſtant, and Families on a thouſand 


frivo.ous Pretences be turned into Confuſion, and 
involved in Suits equally fatal in their Conſe- 
quences, and ſcandalous in their Nature. 


In the next Place, the common Law of England 
which decides on all Deſcents, and every thing 
that relates to Property, would have little Re- 
gard to ſuch a Determination, in caſe, as the 
Surgeons have expreſſly ſworn Mr. Well ſhould be 
now ſufficient, and after ſuch a Diſſolution mar- 
ry'd again, and had Iſſue; or, if the like ſhould 
befal the Lady, who is now ſo cager for this Mar- 
riade being nulled. The Children on both S des 
Would ſuffer, and their Parents, according to the 
Courſe of the common Law, muſt return to the 
ſamc Cohabitation under this now to be broken 
Contract. | 


For ſo, Inſt. Jur. Can. Lib. 11. Tit. XVI. Si quis 
tamen coeundi impotentiam cauſatus poſt ſeparationem 
aliam acceperit, aut ea que artta putabatur, aliquem 
invenerit, qui fibi ſeras reſeraret, utroque caſu poi? 
peratlum pcenitentium, ad priora Conjugia redire com- 
pellendi erunt. That is, If any whoſe Marriage 
has been diſſolved on the Score of Impotency, at- 
rerwards marry again; or, if ſhe, who was 
thought incapable of receiving the Embraces of a 
Man, ſhall afterwards receive them, then in ei- 
ther Caſe, after Penance performed, the Partics 


are to be compelled to return to their firſt Mar- 


riage. 


The famous Caſe of John Bury, Eſq; of tre 
County of Devon, in the Reign of Queen 2 
| etl, 
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beth is a proper Caution in reſpect to ſuch Demand 


for annulling Contracts of Marriage, ſince fuch 
Nullities often occation much Noiſe and Confu- 


Gon ; and inſtead of hurting none, as has been 


aſſerted on t'other Side, almoit always have ſtir'd 
up implacable Malice in the Party declared inca- 
pable, and the Conſequences have not ſeldem 


brought diſreputation on the Court who pronounce 


it, as I ſhall in the Courſe of my Arguments ſhew. 


In order to which, let us return a little to the 
Hiſtory of Bury's Caſe. His firſt Wife MWillimett 


libell'd him for Inſufficiency as to carnal Encoun- 
ters, and upon Inſpection it appeared he had but 


one little 'Teſticle, of the Size of a ſma!l Bean. 
The Eccleſiaſtical Court on this ard other corro- 


borating Evidence, gave Sentence with the Libel, 


and ſo far as they were able annulled the Mar- 
Ilage. | | 


Willimott quickly took the Advantage of this 
Sentence, and married again. Bury was it ſeems 
not at all ſatisfy*d with this Juridical Sentiment of 
his Incapacity, but married alſo a ſecond Wife Phi- 


lippa, by whom he had a Son. This afterwards 
drew the Succeſſion to Bury's Eſtate into queſtion, 


on the Legitimacy of this Son. 'The Common 
Lawyers were unanimouſly of Opinion, that the 


Church Authority exerted in pronouncing the 


Nullity being plainly deceived in the very Ground 
upon which it went, that Sentence was in itſelf 


void, and the firſt Marriage between Bury and 


Willimatt remained notwithſtanding it good. 


Such are the Conſequences that proceed from 
theſe Suits, ſuch the Events which Divine Provi- 


contradict 


dence ſuffers to follow on ſuch Disjunctions as flatly _ 
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contradi& the poſitive Command of God in put- 
ting thoſe aſunder who are joined before him, 
Te Confideration of them ſhould deter the Ladies 
one would think from theſe Proſecutions, or at 
leaſt they ought to weigh with a Court where ſuch 
Matters are in Judgment, that ſo the Temper of 
Chriſtian Equity may place as it were a Bar be- 
tween the violent Deſires of Women ſtruggling to 
break looſe, and that Bond ordained of God, 
commended of Chriſt, and the Ceremony of con- 
zracting which was honoured with his Preſence. 


It is with ſome Reluctance I mention the Caf: 
of the Earl of Eſſex and Lady Frances Howard, the 
moſt famous Inſtance in our Kingdom of a Sen- 
tence of this Kind, which was given by the Ma- 
jority of a Court of Delegates, compoicd of tue 
greateſt Biſhops and Men who were skilled in the 
Civil Law; yet notwithſtanding the Solemnity of 
Interrogatories, the Earl of Eſſexs direct Anſwer 
that ſhe was a Virgin for him, the Verdict of In- 
ſpectreſſes, the Pomp of Compurgators, and all 

the other Colours which conld be invented to gloſs 
their Proceeding; yet ſo ſcandalous was this De- 
ciſion in the Eyes of the World, that it loſt the 
Characters of all thoſe Judges who concurred in 
pronouncing Sentence, and faſten'd the Nick-name 
of Sir Nullity on one of the Sons of a Biſhop con- 
cerned in it, when he was ſoon after knighted. 


Matrimony is by Law, by Cuſtom, and by Na- 
ture, taken for ſo itrong a Tie, that every Suit on 
this Subject begets a Jealouſy in married Perſons, 
that Procecdings of a like kind may become com- 
mon at laſt, and Men and their Wives partcd 
. whenever one or tother ſhall think fit to exclaim 


again Impotency or Barrenneſs, and ſubmit . 
. 6 nake 
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need Bodies to tne Inſpection of Surgeons or old 
Women. And vyhether (ſuch a Practice would not 
be agz t Reaion, and at the ſame time deſtruc- 
tive to Society, for wheſe Benefit ſuch Zeal has on 
theſe Occaſicns been pretended, I ſubmit to all. 
The beſt Tait of che Truth of which is the Trea:- 
ment atlorded ſuch Caſes in the Houſes of Parlia- 
ment, where a Bill in a famous Caſe was rejected, 
tho' both Parties gave their Conſents on the very 
Principle which I have laid down; and which will 
therefore I hope weigh ſo far in your Judgment, as 
to procure a like Deciſion here. 


The RE P LY: 
The Strength of whatever is advanced in favour 
of Mr. Well, and the Indiſſolubility of his Mar- 
riage, ariſes either from Exceptions taken to the 


Authority of thoſe Laws whoſe Sanction has been 


urged, as to Proccedings of a like Nature, or from 
evil Conſequences which may be apprehended to 
follow either from this Sentence in the preſent Caſe, 
or the Fear of its becoming a Precedent for the 


future. In order therefore effectually to anſwer. 


theſe Objections, it will be neceſſary for us again to 
conſider the Nature of Matrimony, as deduceable 
from Reaſon and the Holy Scriptures. 


It will not, I ſuppoſe, be diſputed, even by the 
warmeſt Advocates on the other Side of the Que- 


ſtion, that however Matrimony may have been in- 
ſtituted, it owes its Bond at preſent to the Laws 


of the Land; or, if that Term be liked better, to 


the Laws of Society: For theſe only, as the Learned 
agree, have made Adultery penal from the ſame. 


Cauſe which induces all Penalties ; becauſe in its 


Conſequences it is highly injurious to Society / 


Which as it is a Topic they have in ſome meaſurs 
dwelt on as uſcful to their Purpoſe, I hope _ 
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fore a more full Explanation AH it may appear 
not altogether foreign to mine. 


The great Injuſtice done in Ac ultery, and an 
Injuſtice which they would fain ghaft alſo upon 
this Proceſs is, that it either depriv“ꝰ Child een of 
a due Support, or elſe puts the Expence ct that Sup- 
port, on them, who ought not to bear it; wilicl: 1: 
either Caſe very fully proves that the legal Po- 
duction and Proviſion for the riſing Generatior, i; 
the chief End of Matrimony, and that which puts 
it eſpecially under the Care of the Legiſlature in 
all Nations. If ſo, why ſhould it be any longer 
a Queſtion, whether that Authority, or any iute- 
rior Authority, to whom the Power of conſider- 
ing the Expediency of ſuch Points 1s conceded, 
ſhould be able to diflolve that Bond, the whole 
reſſ rictive Force of which is derived from their 


Sanction? „ 


But the' the Propagation of the human Species, 
Which is virtually commanded by the eſſential 
Laws of Society, and expreſsly by the divine In- 
junction of Increaſe and Multiply, be thus mani- 
feſtly the great Purpoſe intended by Marriage, 


and on which therefore tis the Duty of thoſe who 


enter its Contract to keep their Eye; yet ſome 
would inſinuate 1 know not what Reflections on 


the Inclinations natural to the Sex, and make a 


Jeſt of theſe Deſires they expreſs of being fruitful, 
and becoming Mothers. | 


What I have ſaid, may well ſuffice to ſhew 
hew unreaſonable and how ridiculous ſuch Sar- 
caſms really are: but, as they are material 


Paints in the Judgments of thoſe on the _ 
Side, 
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to my Purpoſe, I will beg Leave to diiate a little 
on that natural Delight the Female Sex take in 
their Offspring; and which is, perhaps, ſtrongly 
increaſed in the preſent Age from that Reproach 
to which Barrenneſs doth, and hath always ex- 
poſed them. ; | 


For, as the Production and bringing up their 
Children, is what chiefly induces that tender Af- 
fection which Men have for Wives; ſo the want 
of Iſſue, if it lye on the Woman's Side, is apt to 
breed a Coldneſs in their Husbauds towards, and 
is ſure to render them reproachful to the World, 
let the Fault be where it will. Nor is this a Re- 
flection of a late Date, but ſeems to have come 
down to us almoſt from the Creation. Thus Ha- 
gar, when fruitful, deſpiſed her Miſtreſs; and 
when we conſider that God himſelf ſtyles it 2 
Curſe, and reckons it amongſt the Marks of his 


Vengeance, there is leſs Reaſon to wonder at that 


Shame and Uneaſineſs with which -the want of 
Children naturally aMi&s Woman. And thar he 
does ſo, is evident in Haſea 8, 9. They ſowe the Mind. 
and ſhall reap the Whirlwind : Their Glory ſhall fly 
from the WOMB: Their Root is dried up, and 


Hall bear no more Fruit, &c. Joined with the De- 


fires of Nature, may not this Scorn, ſtamp'd with 
the Anger of the Almighty, be prevalent enough 
with a young Lady, who brought a large For- 
tune, and fears no Difficulties in the bringing up 
Children, to deſire them. N 
As to what has been ſaid in relation to the 
Conſent's making the Eſſence of Matrimony, it 


has already been anſwered by an eaſy Retroſpec- 


tien to the Cauſes on which are founded that 


Side, and as an Examination of them is here alſo 
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Fundamentals vitiates all ſubſcquent Proceedings, 


(46). 


Conſent; and if in all Caſes an Error in th. 


why not in this, where its Conſequences are of 


ſuch Importance? Nay, it would not, I believe, 
be doubted but that a Woman who had marry'd 


another Woman in Man's Cloaths, might have 
harre that Appearance of a Contract diflolved ; 


where then is the Difference in both Caſes, they 


who pretend to be Men, and have the Appcar- 


ance, but want the Powers of the Sex? 


The Exceptions taken to the Proofs of Impo— 
tency are certainly very extraordinary, fince, aiter 
all that is faid againſt them, they have thought 
fir to follow them exaRly Step by Step. Thus 
the ſeveral Depoſitions of Mr. Wells Acknow- 
ledgments of his own Incapacity are deſigned to be 
deſtroy d by one ſingle Teſtimony of a Confeſſion 
of his Wife's, and that proved the Mother of 


the Defendant too. As to the expreſs Cauſe 


which it is ſworn Mr. Vel aſſigned of bis Impc- 
tency, they think, it ſeems, that to own it, is to 
confure it; which, to me, I confeſs, is a new 


way of Reaſoning, and paſt my Underſtanding ; 


the three Midwives, Old Wamen as they arc, 


make but Room for his Surgeons; and their Ver- 
dict and the Surgeons Depoſitions ſhould meet 
Credit alike. And, as to the laſt Part in re- 
ſpect to Mr. Well's Anſwer, is it not brought to 
this Court as well by us as by you? We think 
Believe in this Caſe ſignifies little; and as to the 
Word Conſummation and its Meaning, we can 
indeed tell what we mean by it, but do not 
pretend to know in what Senſe Mr. Well took 
it, tho' we own we believe with him it, meant 
Nothing. | 2 


The 


. 3 


(47) 


The Cavils next ſet up, are, That in caſe Sen- 
' tence ſhould paſs according to Deſire, if Mr. Well, 
as his Surgeon ſay he may, ſhould have Knowledge 
of ſome other Woman, and ſhe ſhould bring a 
Child, that then truly all would be undone again, 
and the Contract now to be broken is then again 
to take Place. We believe that there is no Danger; 
if there is, it lies on our Side, and I ſee no Reaſon 
why, it we make it our Election, we may not run 


it. Bury's Caſe was indeed an odd one; but it 


had no Effect when quoted to the Biſhops and 
Doctors in my Lady Eſſers Caſe, And tho' fo 
many hard Cenſures have fallen on thoſe who de- 


cided it againſt the Validity of the Marriage, yet 
| the Event did in ſome meaſũre Jultify their Opi- 
nions ; ſince the Lord of Eſſex, tho he ventured 


on a ſecond Marriage, yet had not Iflue by the 


Lady. So that in the preſent Diſpute it has no 


juſt Weight. 
Thus then having purſued the Thread of this 


Defence thro' all its Meanders; having ſhewn the 
true Nature and Extent of the Marriage- Contract, 


which is hot here, as in Popiſn Countries, reckon'd 
for a Sacrament; having unravell'd the affected 


Myſteriouſneſs which is by thoſe on the other Side 


ſuppoſed to be concealed under it; juſtify'd our 
Proofs of the Charge of Incapacity on the Defen- 
dant ; and cleared the Deſire, which Nature hath 


formed in Women of conceiving Children, from 


the Imputatiou of Immodeſty: we have nothing 
on this Occaſion more to add, than humbly to en- 
treat, that the Lady's Youth may not be thrown 


away, or ſhe diſappointed in her Deſire of en- 


creaſing Poſterity, eſpecially where ſo large a For- 
tune hath been brought, no doubt given with a 


Deſign 
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Deſign of providing for her Iſſue. As to the Con- 
ſequence which may follow from this Precedent, we 
apprehend, properly ſpeaking, there can be none, 
fince this is very far from being a firſt Caſe; and 
therefore what follows mult be charged on thoſe 
former Precedents on which-our preſent Demand is 
grounded. 8 | 


The Arguments being cloſed on both Sides, | 
The Judge, after Deliberation thereon, pro. 
nounced Thar in regard to the. poſitive Depo- 
fitions ot the Surgeons as to Mr. Well's preſent 
Sufficiency, and reſpect had to the Conſequences 
wich follow in caſe of his having Children by a 
ſecond Wife, his preſent Lady being living; the 
Court could not diflolve the Marriage, but they 
muſt ſtill cohabitate, in Hopes of Iflue, a Proba- 
bility of which is depoſed as before. 
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